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Court of Appeal Cause No. 58809-5-I

El:

IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

NICK ALMQUIST, JOHN ATKINSON, JASON BAIRD,
JENNIFER BALDWIN, JON BARNETT, DON =
BAUMGARTNER, JULIE BEARD, JOHN BERBERICH,
TODD BOWMAN, ROBERT BUNN, BRIAN COATS,
LAWRENCE CONRAD, THOMAS CONROY, WILLIAM
CORSON, Jr., RANDALL COX, COLIN DAVIES,
BRADLEY DAVIS, FREDA DECKARD, MICHAEL
DOWD, PAUL EDWARDSEN, SANDRA ENGLISH,
ANNMARIE FEIN, MALCOM FREDERICK, MARTIN
FULLER, CHARLES GORMAN, ANNE HARDING,
RONALD HARDING, STACEY HOLLAND, SAMUEL
HOVENDEN, BRENT HOWARD, JEFFREY
- HOWERTON, JEFFREY JONES, GLENN KALETA,
DOUGLAS KRUEGER, BETSY LAWRENCE, STEVEN
LINCOLN, JOAQUIN LIPANA, NICHOLAS LOVELL,
LAURIE MAHN, GREGORY MAINS, BRIAN
MARKERT, SHAWN MCCRILLIS, LAURA MURPHY,
PATRICIA NEORR, MIKE NHOKSAYAKHAM,
GREGORY PATRICK, RODIC PENCE, MATTHEW )
PERINGER, GLENN ROTTON, KRISTI ROZE,
JEREMY SANDIN, MATHAN SANGER, ERIK
SCAIRPON, CRAIG SHANKS, JOHN SHEEHAN,
DOUGLAS SHEPARD, SHARI SHOVLIN, LON
SHULTZ, KIMBERLY SMITH, DAVID SOWERS,
RICHARD SPRINGS, BRIAN STEINBIS, JEFFREY
SWANSON, JAMES TAYLOR, GREGORY TWENTEY,

ORIGINAL



KRISTI WILSON AND SHEREE WRIGHT-COX,
Petitioners,

V.

CITY OF REDMOND, a political subdivision
of the State of Washington,
Respondent.

PETITIONERS’ SUPPLEMENTAL BRIEF

Jeffrey Julius, WSBA #326845
Aitchison & Vick

5701 6th Ave. S, Suite 491A
Seattle, WA 98108

(206) 957-0926

Attorney for Petitioners Almquist, et al.



o ©O© 0o N o o s~ 0N =

NN NN A & aAa aAa A @A a a a4
W N 2 O © 0o N o o b~ 0N -

1L

III.

Petitioners’ Supplemental Brief - i

TABLE OF CONTENTS

ASSIGNMENTS OF ERROR .....ooviiiitimreiiireineieeeneeenes 1
STATEMENT OF THE CASE.....ocinienieninrencneinennens 1
Factual Background. .........cccovverenrerenrenienisnenienenenesnsnsisnennnes 1
Procedural HiStOry. .......oevrrrvenee- ........................................... 3
ARGUMENT ...oovmmmmmmsminnnissssssssessss s 5

CONCLUSION...c.uteierrireniiiinrinissssssssesesssesssssisiessisssesns 7.

Aitchison & Vick, Inc.
5701 6th Ave. S., Suite 491A
Seattle, WA 98108 .
(206) 957-0926 Fax: 206.762.2418




—

N N N N —_ RN - N —_ - - RN - ’
N - o © o ~ (0)] (@) RN w N - o © o ~ (@) (9) NEN w N

N
w

TABLE OF AUTHORITIES

Cases
Champagne v.> Thurston County, 163 Wn.2d. 69, 17 P.3d 936 (2008).... 5
International Ass’n of Fire Fighters v. City of Everett, 146 Wn.2d 29, 42
P.3d 1265 (2002)...ccccevrrvrrurrennenes s 6
Munsey v. Walla Walla College, 830 Wn. App. 92, 906 P.2d 988 (1995) 7
Perez v. Mid-Centuiy Ins. Co., 85 Wn. App. 760, 934 P.2d 731 (1997).7
Statutes
ROW 41.56.450 ..cveevereeerereerereneeeesesissenssssssssesesssesssssssssasesssestsssasons 1,2,6
ROW 4946 oo sssssssessese e 3,4,5
RCW49.46.090............................; ..................................................... e 3
RCW 49.48 .....oocevrueuinnns eveiseenerereseta e e ste et ssre et s e e r b e b s e s seaneas 3,4,5
RCW 49.48.030 ....eeoveeriereeeeecsserisesieresiesserissesesnssssssssssscesens rveerensesesane 3
RCW 49.52 ooovvvverece ettt 1,3,4,5,6
RCW 49.52.070 c.eeverenrereneerererseseseeneesesesssesesmsssssssssesassasssasesstescanosescsssnss 3
Regulations
WAC 296-128-035....c00ceevererreeennsreessenessesssrssnssssssiossssssssesesssssaes 1,3,5,6

Aitchison & Vick, Inc.
5701 6th Ave. S., Suite 491A
Seattle, WA 98108
(208) 957-0926 Fax: 206.762.2418

Petitioners’ Supplemental Brief - ii




-

N N N N a2 a4 a4 A 4a . A a
W N a2 O ©O© 00 N o o M~ w N -~ O

© 0 N o o b~ W DN

L ASSIGNMENTS OF ERROR
Whether payments required by an interest arbitration award
become “due” oﬁ the date of the award for the purpose of applying the
timely payment requirements of WAC 296-128-035, which is
enforceable through the Wage Rebate Act, RCW 49.52?

Assienment of Error: The Court of Appeals erred in concluding

that payments due by virtue of a “final and binding” interest arbitration
award, issued in accordance with RCW 41.56.450, do not become due
on the date of the award. The Court of Appeals also erred in concludiné
that interest arbitration awards only become due when fhe prevailing
party brings a separate enforcement action or bargains for a specific due
date.
IL. STATEMENT OF THE CASE
A. Factual Background.

Plaintiff-Petitioners were employed by the Defendant-
Respondent City of Redmond (“City”) as police officers. (CP 383). In
this capacity, the officers were represented for purposes of collective
bargaining by the Redmond Police Association (“RPA”). (CP 383).

The RPA and the City participated in negotiations for a January
1, 2002 through December 31, 2004 collective bargaining agreement
between the RPA and the City. (CP 6). The collective bargaining
agreement was to be a successor to a January I, 2001 through

December 31, 2001 collective bargaining agreement between the RPA
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and the City and was to set forth the wages, hours, and other terms and
conditions of employment for the officers. (CP 384).

The City and the RPA were unable to reach agreement on the
terms of a January 1, 2002 through December 31, 2004 collective
bargaining agreement. (CP 384); The dispute over the unresolved issues
between the RPA and the City was submitted to “interest arbitration” in
accordance with RCW 41.56.450. (CP 384).

On March 3, 2004, arbitrator Jane Wilkinson issued an award
providing for, among other things: (a) a wage increase of 3.51%
retroactive to January 1, 2002: (b) a wage increase equal to 100% of the
percentage change in the Consumer Price Index (“CPI”) retroactive to.
January 1, 2003; and (c) a wage increase equal to 100% of the
percentage change in Athe CPI retroactive to January 1, 2004. (CP 446-
487). The parties received the award on March 5, 2004. (CP 384).

Subsequent to receiving Arbitrator Wilkinson’é award, attofneys
for the City and the RPA exchanged a series of e-mails during the
months of March and April, 2004. (CP 387). The substance of these
emails addressed incorporating the arbitration award into the language
of the collective bargaining agreement and implementing t{he
arbitrator’s award. (CP 387). In this regard, the RPA’s position
throughout the e-mail exchange was that payment of the retroactive

wage award should occur as quickly as possible. (CP 387).
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Despite the RPA’s requests for payment of the retroactive wage
payment, five intervening paydays (approximately two months) passed
between the receipt of the arbitrator’s award and the payment of wages
required by that award. (CP 387). On May 25, 2004, the City paid RPA
members for the retroactive wages owed under the March 3 arbitration
award. (CP 387). The City’s delay in paying the retroactive Wage‘
increase resulted in this litigation.

B. Procedural History.

On December 29, 2004, the officers filed a complaint based .on
the delayed payment of the retroactive Wage increase. The complaint
sought damages arising out of violations of Washington’s Minimum
Wage Act (MWA), RCW Ch. 49.46, Wage Payment Act (WPA), RCW
Ch. 49.48, and Wage Rebate Act (WRA), RCW Ch. 49.52, as
interpreted by the Department of Labor and Industries in WAC 296-
128-035. ‘The officers’ complaint sought damages, costs, attorneys’
fees, and prejudgment interest in accordance with the civil enforcement
provisions of the MWA, RCW 49.46.090, the WPA, RCW 49.48.030,
and the WRA, RCW 49.52.070. (CP 1-9).

On July 27, 2005, the City moved for sufnmary judgment on the
officers’ claims and, after supplemental brieﬁng. by the parties, the
court entered an order dated February 13, 2006, granting the City’s

motion in part, but denying the City’s motion as a matter of law as to
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the claims arising under the WPA. The trial court dismissed the
officers’ claims arising under the MWA and the WRA, with prejudice.v

On June 19, 2006, the officers’ second claim for relief was
submitted to the trial court on stipulated facts and exhibits. Having
previously dismissed the first and third claims for relief, the trial court
limited its findings of fact and conclusions of law to a determination of
the City’s liability for interest and attorneys’ fees under the WPA (CP -
593-596). On August 7, 2006, the trial court entered judgment in the
City’s favor and dismissed the officers’ second claim for relief with
prejudice. (CP 593-596). In particular, the trial court found that the
interest arbitration award ordering retroactive wage payments “did not
create an immediate obligation to pay money to the employees.” (CP
595). The trial court held that such an obligation. “had to be created
through entry of a judgment which was never done or a collective
bargaining agreement which was done in June 2004, after the wages
had been paid.” (CP 595).

On September 1, 2006, the officers filed a Notice of Appeal of
the trial couft’s summary judgment order. On August 27, 2007, the
Court of Appeals affirmed the trial court’s summary dismissal of the
officers’ statutory wage and hour claims. A-11. The Court of Appeals
affirmed the dismissal because “the precise date when the retroactive
payments were ‘due’ was not fixed by statute, judgment, or contract.”

A-2. In so holding, the Court of Appeals found in pertinent part that the
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date of the arbitration award was not a due date for the retroactive wage
payments. A-8

The officers sought review of that decision in this Court. On June
4, 2008, the officers’ Petition For Review was granted.

III. ARGUMENT

As a result of this Court’s recent decision in Champagne v.
Thurston County, 163 Wn.2d. 69, 17 P.3d 936 (2008), it ié now clear
thaf Washington’s Wage Rebate Act (WRA), RCW 49.52 provides a
remedy where wages are untimely paid in willful violation of WAC
296-128-035.! Here, Arbitrator Wilkinson’s March 3, 2004 arbitration
award required the City to make a retroactive wage payment to the

officers. (CP 446-487). The City willfully delayed payment of the

| retroactive wages until May 25, 2004. (CP 387). Five intervening

paydays passed between the date of the award and the payment of the
wages required by that award. (CP 387). That delay is in violation of
the requirement that employers pay “all wages” at monthly intervals.
WAC 296-128-035. Had the trial court not erred in dismissing the

officers’ claims under the WRA, the officers could have presented

' In Champagne, this Court also decided that “delayed payment” does not
provide a cause of action under the MWA, RCW 49.46, where all wages have been
paid, and does not provide a cause of action under the WPA, RCW 49.48 for current
employees. In light of this holding, officers’ focus in this case is limited to the
WRA.
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evidence of the City’s willful conduct sufficient to support an award of
double damages, and, they will do so if this case is remanded. Thus, the
wages at issue were not paid in accordance with the requirements of
WAC 296-128-035, and, the officers are entitled to recover monetary
damages occasioned by the delay under the WRA. |

However, the Court of Appeals held that the officers were not
entitled to such a remedy under the WRA because they did not bring a
separate action to enforce Arbitrator Wilkinson’s interest arbitration
award or bargain for and obtain language requiring' the retroactive
payments to be paid by a specific -date. As discussed in the officers’
Petition For Review, this holding ignores the express language of RCW
41.56.450 and the legislative intent behind it.

Ih addition, as. detailed in the’ Petition For Review, the decision
of the Court of Appeals allows an employer to delay the payment of |
wages awarded in an interest arbitration without the adversely impacted
employees _having any remedy under the WRA. Such a result is
inconsistent with Washington’s “long and proud history of being a
pioneer in the protection of employee rights.” International Ass’n of
Fire Fighters v. City of Everett, 146 Wn.2d 29, 35, 42 P.3d 1265
(2002). |

Finally, as described in the officers’ Petition For Review, the
Court of Appeals’ decision is inconsistent with Washington’s “strong

public policy... favoring arbitration of disputes.” Perez v. Mid-Century
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Ins. Co., 85 Wn. App. 760, 765, 934 P.2d 731 (1997) (citing Munsey v.
Walla Walla College, 80 Wn. App. 92, 94, 906 P.2d 988 (1995)). Asa
result of this Court’s decision in Champagne and the errors discussed in
the Petition For Review, this Court must reverse the decision of the
Court of Appeals. |
IV. CONCLUSION
This Court should reverse the decision of the Court of Appeals
and remand this case to the trial court to permit Petitioners to proceed
with their statutory wage claim against the City.
DATED this g¥4ay of July, 2008.

(Respect 1\y itted,

N
Jeffrey Jul 1us SBA 26345
Aitchiso
5701 6th Ave. S., Suite 491A
Seattle, WA 98108
(206) 957-0926
Attorney for Petitioners
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